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was approved, and the present Chief Justice stated the rule 
almost in the very words used above, that an institution claim- 
ing exemption from taxation, as a public charity, should be 
" free from any element of private or corporate gain." 

How any one can say that this element is not to be found 
in the Fire Insurance Patrol Company, is difficult to perceive. 

John Marshall Gest. 

Philadelphia. 



RECENT AMERICAN DECISIONS. 

Supreme Court of Indiana. 

STATE ex rel. WORRAL v. PEELLE. 

The Legislature possesses only such power as the people have delegated to it by 
the Constitution. A written Constitution is a limitation upon the power of gov- 
ernment in the hands of the Legislature. 

The Legislature has no power to create a general State office and fill it by elec- 
tion, unless especially empowered so to do by the Constitution. 

A clause in the Constitution, that " All officers, whose appointments are not 
provided for in this Constitution, shall be chosen in such manner as now is or 
hereafter may be prescribed by law," does not of itself empower the Legislature to 
elect or appoint a general State officer. 

The right to fill vacancies by appointment in all State offices of a general char- 
acter, is vested in the Governor. 

The electors of the State have a right, of which they cannot be deprived, to fill 
all State offices of a general character, by election. 

The attempt of the Legislature to fill an office newly created, by election, being 
void, the Governor may disregard such attempt and fill the vacancy by appointment. 

Harris, Beveridge and Michener, Attorney-General, for ap- 
pellant. 

McCidlough & Harlan for appellee. 

Olds, J., November 7, 1889. The relator filed his informa- 
tion to obtain possession of the office of Chief of the Indiana 
Bureau of Statistics, to which office he claimed to have been 
duly appointed by the Governor of the State, and for the re- 
moval of the defendant, William A. Peelle, Jr., who, it is al- 
leged, had usurped and illegally continued to hold such office. 
The defendant demurred to the information in the Court be- 
low, stating two causes of demurrer : First, that the com- 
plainant does not state facts sufficient to constitute a cause of 
action ; Second, that the plaintiff has not legal capacity to sue. 
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The Court sustained the demurrer, to which ruling the plain- 
tiff excepted at the time, and elected to stand on the informa- 
tion as filed, whereupon the Court rendered judgment for the 
defendant. From this judgment the plaintiff appeals, and 
assigns as error the ruling of the Court in sustaining the de- 
murrer to the information. 

It is contended by counsel for the appellee that notwith- 
standing the relator may be entitled to the office, and the 
defendant has usurped and continues to illegally hold it, the 
information does not state facts sufficient to entitle the relator 
to the relief asked, and that the demurrer was rightfully sus- 
tained. This question we have considered, and think the in- 
formation not subject to the objections urged to it, and that it 
is sufficient It alleges facts showing the date of appellant's 
appointment, that there was at the time a vacancy in the office, 
that the relator was duly appointed by the Governor of the 
State, and that he is eligible to the office, that the defendant 
had usurped and illegally held it, and states that he made a 
demand for the possession of the office. 

This brings us to the consideration of the chief and leading 
questions in the case. The Legislature of the State in 1 879 
passed an Act creating a Department of Statistics, and the 
first section of the Act, R. S. 1881, Section 5717, declared the 
purpose of the Act to be " for the collection and dissemina- 
tion of information hereinafter provided, by annual reports 
made to the Governor and Legislature of the State." The 
second section provided for the appointment of a chief, and is 
as follows — 

" Tie Governor is* hereby authorized to appoint, as soon after the passage of 
this act as convenient,' and thereafter, biennially, some suitable person to act as 
chief, who shall have power to employ such assistants as he may deem necessary, 
and said officer and assistants shall constitute the Indiana Bureau of Statistics, 
with headquarters to be furnished by the State." 

Section Three prescribed the duties of the bureau as fol- 
lows — 

" The duties of said bureau shall be to collect, systematize, tabulate and pre- 
sent, in annual reports, as hereinafter provided, statistical information and details 
relating to agricultural, manufacturing, mining, commerce, education, labor, social 
and sanitary conditions, vital statistics, marriages and deaths, and to the perma- 
nent prosperity of the productive industry of the people of the State." 
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Section Four made it the duty of all persons, officers and 
corporations to give and furnish information on blanks and to 
answer to questions relating to the duties of the bureau. The 
act provided for the salary of the chief, and prescribed penal- 
ties for failures to give information. 

By an Act passed in 1883 (Elliot Sup., Sec. 1852), Section 
Two of the Act of 1879 was amended, and the amended 
section made it the duty of the two houses of the General 
Assembly, in joint convention, to select at its regular biennial 
sessions its chief, and, in case of vacancy in the office by 
death, resignation or dismissal, the Governor should supply 
the vacancy by appointment, and provided that the first 
election of such chief should be held on the taking effect of 
the Act. 

In 1 8S9, the Legislature passed an additional Act relating to 
such Bureau of Statistics, by which they imposed additional 
duties on the chief of the bureau. Section One provided 
that, in addition to the other duties now imposed by law on 
the Chief of the Indiana Bureau of Statistics, he shall col- 
lect, compile and systematize statistics with reference to the 
subject of labor, as to social, educational, industrial and gen- 
eral conditions, wages and treatment of all classes of our work- 
ing people, to the end that the effect of the same may be 
shown, and shall report to the Legislature, in convenient form, 
the results of his investigation. Section Two provided that 
the duties of such bureau shall be to collect, in the manner 
hereinafter provided, assort, systematize, print and present 
biennial reports to the Legislature, of statistical details relat- 
ing to all departments of labor in this State, including the 
penal institutions thereof, particularly concerning the hours of 
labor and mechanics employed, the number of apprentices in 
each trade, with the nativity of such laborers, mechanics and 
apprentices, wages earned, savings from the same, the culture, 
moral and mental, with age and sex of persons employed, the 
number and character of accidents, the sanitary condition of 
institutions where labor is employed, as well as the influence 
of the several kinds of labor and the use of intoxicating liquors 
upon the health and mental condition of the laborers, the re- 
strictions, if any, put upon apprentices when indentured, the 
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proportion of married laborers and mechanics who live in 
rented houses, with the average annual rental of the same, the 
average members of the families of married laborers and me- 
chanics, the value of property owned by laborers or mechanics, 
if foreign-born, upon their arrival in this country, and the 
length of time they have resided here, together with all other 
matter pertaining to the subject Section Three authorized 
the chief and deputy to examine witnesses, and gave them 
power to compel persons to produce and give the information 
desired Section Four prescribed penalties for a refusal to 
furnish information and answer questions asked by the chief 
and his deputy. Section Five authorized the employment of 
a deputy by the chief at a salary of $ 1,000 per annum, and the 
employment of other assistants. Section Six appropriated 
£5,000 additional per annum to carry out the provisions of the 
Act Section Seven allowed the chief £600 additional salary, 
making in all $ i,8oq per annum. By Section Eight it is made 
the duty of the chief to transmit immediately on publication, 
one copy of the biennial report of the bureau to each county 
and State officer in Indiana. 

It is contended on the part of the appellant that the Chief 
of the Indiana Bureau of Statistics is a State officer, and that 
the law is unconstitutional in so far as it provides for the elec- 
tion of such officer by the General Assembly, and that the 
election held by the General Assembly, at which the appellee 
was elected, was illegal and void and gave the appellee no title 
to the office, and that there was a vacancy in such office at the 
time the relator was appointed, which the Governor had the 
right to fill by appointment, which he did by the appointment 
of the relator, Worral. On the other hand, it is contended by 
the appellee that it is a legislative office, which the General 
Assembly had a right to fill by election, as prescribed by the 
law, and that although it may not be a legislative office, and is, 
in fact * State office, yet the General Assembly had the right 
to fill such office by an election as provided for by the Act of 
1883 ; that the Legislature has the right to create a State office 
and prescribe by law that the General Assembly shall elect 
such officer. 

It is admitted, and must be, that the Legislature of the State 
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may exercise appointing power and select officers to fill the 
various offices which are peculiarly related to and connected 
with the exercise of its Constitutional functions and such as are 
necessary for it to appoint to maintain its independent exist- 
ence, and this we think the limit of the appointing power of the 
Legislature, unless additional power has been given by the ex- 
press provisions of the Constitution, or acquired by construc- 
tion under the rules of practical exposition. We have there- 
fore set forth in detail the provisions of the various acts relat- 
ing to the object of creating the Indiana Bureau of Statistics, 
and the duties and powers of the chief of such bureau, and 
from such provisions we are to determine whether or not 
such office is one which the Legislature has the right to elect. 

It is contended by counsel for appellee that the object of the 
bureau is for the purpose of having collected and systematized 
such facts pertaining to labor and kindred subjects as might 
become important to direct the General Assembly in enacting 
wise legislation, and to that end they may require that the chief 
of such bureau shall make a full and complete detailed report of 
his investigations to them, and that he shall make such recom- 
mendations with reference thereto as he may deem proper. 
We cannot agree with this theory. The first section of the Act 
of 1879 provides that the chief shall report both to the Gov- 
ernor and the Legislature, and that section has not been 
amended or repealed, and is still in force. The Act of 1 889 
makes it the duty of the chief to send one copy of his report, 
as soon as printed, to each county and State officer. If we are 
to limit the object and purpose of the bureau to furnishing in- 
formation to those to whom the chief is to report or furnish 
copies of the report ; the object is as much to furnish informa- 
tion for the Governor and other individual State and county 
officers of the State as to furnish information to the Legisla- 
ture, for they are each and all to be furnished with a report 
and the information it contains. 

We think the object and purpose of creating the bureau and 
putting an officer at its head is much broader than that con- 
tended for by counsel for appellee. It is to gather and sys- 
tematize statistical information and details relating to agricul- 
ture, manufacturing, mining, commerce, education, labor, so- 
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cial and sanitary conditions, vital statistics, marriages and 
deaths, and the prosperity and productive industry of the peo- 
ple of the State ; that all the people of the State may know 
the facts gathered relating to the resources of the State, the 
condition of its laborers, its social and sanitary conditions, and 
as to the education and prosperity of its citizens, for the good 
of the people of the State, and the development of its indus- 
tries and good of its citizens. To this end the reports are re- 
quired to be distributed so as to be accessible to all, and not 
only that it may be known, and the information furnished to 
every citizen of the State, but that the people of other States 
and the world may know in reference to the products of the 
State, and of our mining, manufacturing and educational inter- 
ests, the condition of our laborers, and our social and sanitary 
conditions. To this end it is provided for a liberal distribution 
of the reports of the chief, that one may be placed in the hands 
of every State and couhty officer. When the people are put 
in possession of this information, the legislators, who are of 
the people, elected by and come from the people at frequent 
intervals, are possessed of this information, and prepared to di- 
rect wise legislation. When all the people are possessed of 
this information, it is far better than if but the legislators were 
informed of it. If the information disclosed such a state of facts 
as that suggested, and required legislation, it would provoke 
discussion as to the proper legislation to remedy any evil which 
might exist within the State. Remedies would be suggested 
and legislators selected whose views corresponded with the 
views of the majority, and thus the will of the majority of the 
people of the State would be expressed by a law prescribing 
a remedy for the evil, if one existed, or the betterment of the 
people, or development of the industries of the State. 

Fortunately, in passing upon this question, we are not left 
to our own views alone in determining the question as to 
whether this is a legislative office or not, with the Legislature 
claiming it as such and the Governor denying that it is, for we 
have evidence in the law itself that the Legislature which en- 
acted the first Act upon the subject creating the bureau, and 
providing for a chief, did not regard it as a legislative office. 
The Act of 1879 provided that the Governor should appoint 
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the chief; therefore, we think it must be conceded that the 
Legislature creating the office did not regard it as a legislative 
office. If it had been so regarded by that Legislature it would 
have elected the officer. Certainly the Legislative Department 
would not call upon another department of the State Govern- 
ment to appoint or elect an officer that was within its prerog- 
ative to elect. Indeed, it seems to us that there can be no 
reasonable doubt on the question of the nature of the office. 
The information to be gathered is for the benefit of the whole 
people of the State, the duties of the office relate to and affect 
all the people of the State ; the officer is given power to in- 
quire into the business, the finances and social relations of all 
the people ; he is given almost unlimited power to inquire into 
nearly all matters affecting the interest of the people, and may 
compel all to answer his questions and furnish the information 
desired ; the officer's salary is paid out of the general funds of 
the State, and appropriations are made from the general funds 
to pay the expense of gathering the information. The officer 
is no way connected with the exercise of legislative functions ; 
nor is his appointment necessary for the purpose of the Legis- 
lature in maintaining independent existence; nor has the Leg- 
islature acquired the right to appoint such officer by a con- 
struction of the Constitution, under the rule of practical 
exposition. In view of the object of the law and the nature of 
the office, it is unquestionably a State office, and we find upon 
examination of the laws of other States, that offices of this 
character are not regarded by the Legislatures of other States 
as in any sense legislative offices coming within the prerogative 
of the Legislature to elect the officers. 

Having reached this conclusion, the next question for de- 
termination is the right of the Legislature under the Consti- 
tution to create a State office and fill it by the General Assem- 
bly electing the officer. This brings us to the consideration 
of the power of the General Assembly. This must be deter- 
mined by some general principles. Judge Cooley, in his work 
on Constitutional Limitations, fifth edition, p. 37 (* 28), says — 

" The theory of our political system is that the ultimate sovereignty is in the 
people, from whom springs all legitimate authority." 
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Story, in his work on the Constitution (Section 208), says — 

" The State, by which we mean the people comprising the State, may divide its 
sovereign powers among various functionaries, and each, in the limited sense, would 
be sovereign in respect to the powers confided to each, and dependent in all other 
cases. Strictly speaking, in our republican form of government the absolute sover- 
eignty of the nation is in the people of the nation, and the residuary sovereignty of 
each State not granted to any of its public functionaries, is in the people of the 
State." 

Judge Cooley, in the same work, on p. 47 (* 36), says — 

" In considering State Constitutions, we must not commit the mistake of sup- 
posing that because individual rights are guarded and protected by them, they must 
also be considered as owing their origin to them. These instruments measure the 
power of the rulers, but they do not measure the rights of the governed." 

Again, on the same page (* 37), he says — 

" It grants no rights to the people, but is the creature of their power — the in- 
strument of their convenience." 

And, again, he says — 

■ A written Constitution is in every instance a limitation upon the powers of 
government in the hands of agents, for there never was a written republican Con- 
stitution which delegated to functionaries all the latent powers, which lie dormant 
in every nation, and are boundless in extent and incapable of definition." 

On page 208 of the same work Judge Cooley says — 

" It does not follow, however, that in every case, the courts, before they can set 
aside a law as invalid, must be able to find in the Constitution some specific inhi- 
bition which has been disregarded, or some express command which has been dis- 
obeyed. Prohibitions are only important when they are in the nature of a gen- 
eral grant of power, and if the authority to do an act has not been granted by the 
sovereign to its representative it cannot be necessary to prohibit its being done." 

From these general and well-settled principles, laid down 
by Judges Cooley and Story, there logically flows, and they 
inevitably and conclusively establish the principle, that before 
the adoption of the Constitution and delegating power to the 
various departments of Government, there existed in the sov- 
ereign, the people of the State, all power, including the right to 
elect their own officers and rulers, and unless they delegated the 
power to create an office and elect the officer to some depart- 
ment of the State Government, that power still rests with the 
people, and the right to create the office is one thing and the 
right to elect the officer another ; and if they have delegated 
power to create the office and not to elect the officer they (the 
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people) still have the right to elect. It is conceded that the 

right to create the office is delegated to the Legislature, and we 

need not consider that question. It is denied by the appellant 

that the General Assembly has the right to elect a State officer, 

and it is contended that the Governor has the right to appoint, 

at least when there is a vacancy, and that there was a vacancy in 

this case. On the other hand, it is contended by the appellee 

that the General Assembly has the right to elect a State officer, 

and that such power is conferred by Section I, Article 15, of 

the State Constitution, which is as follows — 

"All officers whose appointments are not otherwise provided for in this Constitution 
shall be chosen in such manner as now is or hereafter may be prescribed by law." 

If such power is conferred at all, it is by this section, and 
we need not consider any other section or clause of the Con- 
stitution except such as is necessary to aid in the interpreta- 
tion and construction of this section. A construction has 
been given to this section of the Constitution adversely to the 
theory of counsel for the appellee by decisions of this Court, in 
which a majority of the judges of the Court concurred: The 
State ex rel. Jameson v. Denny, Mayor (1889), 118 Ind. 382; 
The City of Evansville v. The State ex rel. Blend et al. (1889), 
Id. 426 ; The State ex rel. Holt v. Denny, Mayor (1 889), Id. 449. 
It was held that giving the Legislature power to prescribe by 
law the manner of electing an officer does not confer the power 
to elect, and that there is a manifest distinction between pro- 
viding the mode of doing a thing and doing a thing itself. 
These opinions are supported by the cases of the Statev.Ken- 
non et al. (1857), 7 Ohio St. 546, and Jones v. Perry (1836), 10 
Yerg. (Tenn.) 59. The conclusions reached in these cases, we 
think, are correct, and give the proper construction to this sec- 
tion of the Constitution. 

In this connection it is right to consider and determine what 
is the proper method of electing State officers, and who have 
the right to elect. It will be seen by reference to the old Con- 
stitution, that Representatives and Senators were elected by 
the people ; also county and township officers, and the Gover- 
nor and Lieutenant-Governor were elected by the people. All 
other State executive officers were elected by joint vote of both 
houses of the General Assembly, as were, also, the president 
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and judges of the Circuit Courts. The judges of the Supreme 
Court were appointed by the Governor, by and with the advice 
of the Senate, and they appointed the clerk of this Court. [R. 
S. 1843, pp. 97, 100, 101 and 102.] The Constitution also 
provided for the election of other officers by the vote of both 
houses. 

By the new Constitution, the people changed the system of 
electing State officers, so as to revest in the people of the State 
at large the right to vote for and elect all administrative State 
officers prescribed for in the Constitution, and all the judges 
and clerk of the Supreme Court, and also, provided for the 
election of the Superintendent of Public Instruction. In the 
first article and first section of the new Constitution, they claim 
that all power is inherent in the people. By Section 1 , Article 

3, they divide the powers of the Government in three separate 
departments — the Legislative, the Executive, including the 
Administrative, and the Judicial — and declare and say that no 
person charged with official duties under one of these depart- 
ments shall exercise any of the functions of another, except as 
in this Constitution expressly provided. By Section 1, Article 

4, it is declared that the legislative authority of the State shall 
be vested in the General Assembly, which shall consist of a 
Senate and House of Representatives, and by Section 16, same 
article, it is declared that each house shall have all powers 
necessary for a branch of the legislative department of a free 
and independent State. This is all the general power granted 
to this department, and it is nowhere provided in what manner 
an officer, to fill an office created by law, shall be elected. The 
Constitution, by its terms, declares and vests the executive 
power of the State in the Governor, and it specifically author- 
izes the Governor to fill vacancies in State offices. 

There is no provision in the Constitution declaring by whom 
a State officer shall be chosen or elected to a State office 
created by law. It seems manifest by the change made in the 
Constitution, taking away the power granted by the old Con- 
stitution to the General Assembly to elect State officers, the 
people retaining the power to elect all State officers created by 
the new Constitution, and granting to no department of Gov- 
ernment the right to elect officers to fill the State offices which 
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might thereafter be created by law, that one of the principal 
objects in revising the Constitution was to take from the legis- 
lative and executive departments of the Government, all power 
to fill State offices by the appointment or election of such offi- 
cers. In the Constitutional Debates, Vol. 2, p. 138, we find 
Mr. Holman, who was a member of the Convention, saying 
in a speech — 

•' It will be recollected that we <lo not intend to confer u|mi the Legislature the 
power of appointing. There may jxtssibly be two or three officers, the appoint- 
men! of which will be vested in the Legislature." 

And nowhere do we find the assertion controverted. We 
also find in the address issued by that Convention to the electors 
of the State, setting forth the changes proposed, a statement 
that — 

•• The Secretary of the State, Auditor of State and Treasurer of State, who were 
elected under the old Constitution by the Legislature, are now elected by the 
people.' - 

There is also the following statement in regard to the elec- 
tion of judges — 

•• The Supreme ami Circuit Judges heretofore chosen,the former by ap|M>intme»t 
of the Governor, confirmed by the Senate, and the latter by joint vote of both 
houses, are, by the new Constitution, to be elected by the people,"* and it is stated 
that "there is to be elected by the people a prosecuting aitorney for each judici.il 
circuit.*' 

It seems to be evident that if the office now under consider- 
ation had been created by the Constitution, the mode of elect- 
ing the officer would have been declared to be by election by 
the people. No greater reasons exist why the Secretary of 
State or the Superintendent of Public Instruction should 
be elected by the people, than the Chief of the Bureau 
of Statistics. The conclusion we unhesitatingly reach is, that, 
under the new Constitution, which took effect November I , 
185 1, the power to elect State officers whose duties are general, 
and such are the duties of the Chief of the Indiana Bureau of 
Statistics, remains with the people, and that the proper inter- 
pretation and construction to be given Section 1, Article 15,1s 
that State officers shall be chosen by the electors of the State 
in such manner as may be prescribed by law, and that it is the 
duty of the Legislature, in creating a State officer, to fix the 
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term of the office and provide for the election of the officer by 
the people. 

On examination we find the construction we have given the 
Constitution supported by the practical interpretation given to 
it until within a very recent date. Soon after the adoption of 
the Constitution, the office of Attorney-General was created, 
and it was provided by law that the officer should be elected 
by the electors of the State. True, the Act provided that the 
General Assembly should elect to fill the vacancy existing 
until an election by the people, but the General Assembly ad- 
journed without holding an election and electing such officer, 
as the Act provided. The fair inference is, that on more ma- 
ture deliberation, after the passage of the Act, they determined 
that they had no power to elect, and hence adjourned without 
doing so. 

The Constitution provides that the General Assembly shall 
provide by law for the speedy publication of the decisions 
of the Supreme Court (Sec. 6, Art. 7), and immediately after 
the adoption of the Constitution, the Legislature created the 
office of Reporter of the Supreme Court, and provided for 
the election of the Reporter by the people. Likewise, district 
officers were created, Courts of Common Pleas were established, 
and the offices of judges of the Courts of Common Pleas and 
district prosecuting attorneys were created, and it was provided 
by law that the judges and prosecutors should be elected by 
the electors of the respective districts. Without setting out 
the various provisions in the Constitution vesting appointing 
power in the Governor of the State, it is our conclusion that 
the right to fill the vacancies in all such offices is vested in the 
Governor, the executive officer of the State. 

It follows, therefore, that the Act of 1883, amending Section 
2 of the Act of 1879, providing for the election of the Chief of 
the Indiana Bureau of Statistics by the General Assembly, is 
unconstitutional and void, and the Act of 1879, attempted to 
be amended, is still in force. Section 2 of the Act of 1879 
provides that the Governor shall appoint the chief. In so far 
as it provides for the appointment by the Governor, it is simply 
declaratory of the Constitution and gives to the Governor no 
power that he did not possess by virtue of the Constitution, as 
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by it he held power to fill the vacancy until an election by the 
people, and the Legislature could give the Governor no greater 
authority, but this section is valid and operates to fix the tenure 
of the office. The force and effect of this section is to fix the 
tenure of the office at two years : American and English 
Encyclopedia, Vol. 3, p. 674, note 1 ; Newland v. Marsh (1857), 
19 111. 376 ; The Iowa Homestead Co. v. Webster County (1866), 
21 Iowa 221. 

Though the law creating the office in question does not pro- 
vide for the election of the officer by the people, and is silent 
on that subject, and there is no provision of the statute relating 
to and providing for the election of this particular officer, yet 
we think the law creates the office, and when created, the peo- 
ple have the right to elect the officer. It would seem that they 
would have that right, and might elect such officer at a general 
State election, even if there was no statute in force governing 
general elections that contemplated the election of such officer. 
The people cannot be deprived of the right to elect an officer, 
by the neglect or refusal of the Legislature to discharge its 
duty. But we are not called upon to decide that question, as 
the general election law clearly authorizes the election of such 
officers. Sec. 4678, Rev. Stat., 1881, reads as follows — 

" A general election shall be held on the first Tuesday after the first Monday in 
November, in the year 1882, and biennially thereafter on the same day, at which 
election all existing vacancies in offices, and all offices, the terms of which will 
expire before the next general election thereafter, shall be filled, unless otherwise 
provided by law." 

This statute is broad enough, and it was intended to fill all 
offices which would become vacant before the next general 
election. The appointee of the Governor would hold until his 
successor was elected at the next general election after he was 
appointed and until his successor had qualified. There can be 
no question but that the people have the right to elect the 
Chief of the Bureau of Statistics at the general State elections 
provided for by Sec. 4678, Rev. Stat, 1881. 

In determining the right of the people to elect a State officer 
and the appointing power of the Governor, we limit what we 
have said to offices of the nature and character of the one in 
question. There may be a class of officers, and probably is > 
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whose duties are not general, or relate to and are calculated to 
aid the Governor in the execution of the laws, or police officers 
whom the Governor would have the right to appoint, but in 
regard to his right to appoint such officers we decide nothing. 

The conclusion we reach is, that the General Assembly had 
no power to elect the appellee to the office in question, and 
that such election was void ; that the information alleges there 
was a vacancy in the office; that the appellee usurped the 
office and illegally held possession of it; that the Governor 
appointed the relator, and he was eligible and is entitled to the 
office. The Court below erred in sustaining the demurrer to 
the information. 

The judgment is reversed at the costs of the appellee and the 
cause remanded to the. Court below, with instructions to over- 
rule the demurrer and for further proceedings in accordance 
with this opinion. 

Elliott and Mitchell, J J., dissent 

Elliott, C. J. : I dissent from the prevailing opinion, for the 
reason that I believe the Legislature has power, and that, hav- 
ing power to do this, it has also the right to select the means 
and agencies which it deems necessary to carry into effect the 
law it has enacted, establishing that bureau. I have stated my 
views in the opinion in the case of State v. Hyde [decided No- 
vember 7, 1 889], and I do not deem it necessary to again dis- 
cuss the question. 

[The views of the dissenting judge tution which designate the cases in 

can be understood from this quotation which the Governor may appoint to of- 

from his opinion in the case alluded fice, it must be held that he can ap- 

-"If the power to appoint is ex- point in no others; for it is arudimental 



clusively executive, the provisions of principle that the express mention of 
oar Constitution expressly designating one thing implies the exclusion of all 
the cases in which the Governor may others. * * * If the Governor pos- 
appoint are meaningless; but the words sesses the power of appointment as 
of an instrument of such a solemn and an inherent and exclusive attribute of 
high nature as that of the organic law executive power, then the many pro- 
of a sovereign state cannot be disre- visions — for there are many of them — 
garded. Courts have no right to treat designating the cases in which he may 
them as dead and unmeaning; on the appoint, are vain and fruitless; since, 
contrary each word is to be deemed if the power is an inherent executive 
one of life and strength. Giving force element, these provisions are utterly 
to the various provisions of the Consti- meaningless." 
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At the same session of the Legisla- 
ture at which the Act declared invalid 
in the principal opinion was passed, 
another Act was passed providing for 
cities having over fifty thousand inhabi- 
tants, a Board of Control, which should 
take charge of the streets and alleys of 
the cities, attend to their construction 
and repair, employ laborers, and attend 
to all necessary work connected there- 
with. The Common Council was re- 
quired to provide funds for the expenses 
incurred by the Board. All other 
Boards of the kind were abolished. The 
Legislature, by a joint vote of a ma- 
jority thereof, elected the members of 
the Board, and the Speaker of the 
House of Representatives and the Se- 
cretary of the Senate certified to the 
election, which certificate was declared 
to be " his authority to act as a mem- 
ber of such Board." 

By a divided Court, this Act was de- 
clared unconstitutional, one of the 
grounds being that it involved the ex- 
ercise of executive functions which 
were prohibited by the Constitution. 
"Generally," says the Court in the 
principal opinion in that case, "then, 
the appointment to an office is an exec- 
utive function. It must be conceded, 
however, that it is not every appoint- 
ment to office which involves the exer- 
cise of executive functions, as, for in- 
stance, the appointments made by judi- 
cial officers in the discharge of their 
official duties, or the appointments made 
by the General Assembly of officers 
necessary to enable it to properly dis- 
charge its duties as an independent leg- 
islative body, and the like. Such ap- 
pointments by the several departments 
of the State Government are necessary 
to enable them to maintain their inde- 
pendent existence, and do not involve 
an encroachment upon the functions of 
any other branch. But the appointment 
to an office like the one involved here, 
where it is in no manner connected 
Vol. XXXVII.— 45 



with the discharge of legislative duties, 
we think involves the exercise of exec- 
utive functions, and falls within the pro- 
hibition of Section I, Article 3, of the 
Constitution [that is, that the powers of 
the Government are divided into three 
separate departments: the legislative, 
the executive, including the administra- 
tive, and the judicial ; and no person 
charged with official duties under one 
of these departments shall exercise any 
of the functions of another, except as 
in this Constitution expressly provided]. 
Referring to the clause of the Con- 
stitution that "All officers whose ap- 
pointments are not otherwise provided 
for in this Constitution shall be chosen 
in such manner as now is, or hereafter 
may be, prescribed by law," the Court 
said — "This provision is evidently to 
be construed in the light of the laws in 
force at the time of its adoption. We 
think it would be impossible to ascer- 
tain its meaning in any other way. 
Other sections of the Constitution make 
provision for appointments by the Gov- 
ernor and for certain appointments by 
the General Assembly; but there was 
still a large number of officers created 
by law for whose appointment no pro- 
vision had been made. In view of this 
fact, Section I, Article 15, was inserted, 
providing that such officers should be 
appointed in such manner as then was, 
or as should thereafter be, prescribed by 
law. It is disclosed by an examination 
of the laws then in force, that the State 
librarian, Slate printer, Warden of the 
State prison at Jeffersonville, Commis- 
sioners of the Insane Asylum, and, per- 
haps, some other officers, for whose ap- 
pointment no provision is made in the 
Constitution, were elected or appointed 
by joint ballot of the two Houses of the 
General Assembly. This, at the time 
of the adoption of the Constitution, was 
the manner prescribed by law for their 
appointment. This section provides 
that they shall continue to be so ap- 
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pointed, unless a different mode is pre- 
scribed by law. This construction har- 
monizes and gives force to all the 
provisions of the Constitution ; while to 
wholly deny the General Assembly the 
power to maVe appointments, renders 
meaningless many words, phrases, and 
even whole sentences found in that in- 
strument. 

But the Court does not rest its opin- 
ion wholly upon the argument set out 
above. It proceeds to say — " We think 
it plain that the power to provide by 
law the manner or mode of making an 
appointment, does not include the power 
to make the appointment itself. As has 
been said, by Section I, Article 15, the 
General Assembly has the right to ap- 
point such officers as it had the right by 
the law in force at the time of its adop- 
tion to select, and by the terms of that 
section it also has the right to prescribe 
by law the manner in which officers, for 
whose appointment no provision is made 
in the Constitution, shall be appointed. 
What, then, is the limit of the legisla- 
tive power to appoint to offices created 
by statute, or is there any limit to such 
power ? If there is no limit, then the 
General Assembly may appoint all the 
officers created by statute, from the At- 
torney-General of the S*ate down to the 
smallest township officer, for they are 
all the creatures of the statute. It may 
appoint the Board of County Commis- 
sioners, the Township Trustees, County 
Superintendents, and even Road Super- 
-visors. It may create offices without 
limit and fill them with its own ap- 
pointees. In the light of contempora- 
neous history of the Constitution, we do 
not think it will be seriously contended 
that the trainers of that instrument in- 
tended to confer upon, or leave with, 
the General Assembly any such power, 
Where, then, is the limit ? Whatever 
the limit may be, it is clear to us that it 
has no power to fill, by appointment, a 
local office like the one now under con- 



sideration. As the right to prescribe by 
law the manner of appointing to a new 
office created by the Legislature does 
not carry with it the right to make such 
appointment, we know of no provision 
in the Constitution under which such 
right can reasonably be asserted. It is 
believed that this conclusion accords 
with the practical construction hereto- 
fore placed upon our Constitution :" 
State ex rel. Jameson v. Denny (1889), 
1 18 Ind. 382. 

Upon the same day the case just 
quoted from, was decided, the same 
Court also decided another case, involv- 
ing the same principles. The same 
Legislature had appointed a Board for 
the control of the Police and Fire De- 
partments of all cities having a popula- 
tion of 29,000 and over; and selected 
the members of the Board of Control. 
Not only was the appointment held 
invalid, but the entire Act, as in the pre- 
vious case, on the ground that the Act 
deprived the cities embraced by it of 
local self-control : City of Evamville v. 
Statecxrel. Blend (1889), Il81nd.426; 
Stateex rel. Holt v. Denny (1889), 118 
Id. 449 (involving the same questions). 
The Constitution ordains that — " It 
shall be the duty of the General As- 
sembly to provide, by law, for the sup- 
port of institutions for the education of 
the deaf and dumb and of the blind, 
and also for the treatment of the in- 
sane." It was held that the Legislature 
had the right to make the appointments 
or the election of a Board of Trustees 
for such asylums, under the clause re- 
quiring it to provide for the support of 
such institutions. The judge who wrote 
the principal opinion thought that the 
clause that— -"All officers, whose ap- 
pointment is not otherwise provided for 
in this Constitution, shall be chosen in 
such manner as now is, or hereafter may 
be, prescribed by law " — controlled the 
case, and empowered the Legislature to 
elect or make the appointment; but 
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three of the judges, while concurring in 
the general result, apparently did not 
join in this part of the opinion, unless, 
possibly, it was Elliott, J. 

Mitchell, J., said—" The Constitu- 
tion provides specifically the manner in 
which certain officers are to he chosen. 
With reference to those not therein pro- 
vided for, it directs that they shall be 
chosen as may be prescribed by law. 
That was the command of the people 
concerning a right inherent in them. If 
the original law of the State were silent 
concerning the method of selecting offi- 
cers whose appointments were not 
otherwise provided for in the Constitu- 
tion, it would then be necessary in each 
case to solve the question by construc- 
tion, and by considering whether the 
duty or power in each particular case 
pertained to the legislative, the execu- 
tive, or the judiciary. But, confining 
ourselves strictly to the case before the 
Court, we assert that the power to ap- 
point agencies for the government of 
the hospital for the insane is not left to 
inference, but is expressly conferred 
upon the General Assembly. As we 
have already seen, the Constitution in 
the most explicit terms enjoins upon the 
General Assembly the duty to make 
provision by law for the support and 
maintenance of this institution. The 
solemn obligation thus imposed was 
laid directly upon that body, and it was 
left absolutely untrammeled as to the 
means and agencies which it should 
employ in executing the high command 
of the people. 

"Accepting as correct the proposition 
that a law enacted in obedience to, and 
in execution of, the express command of 
the Constitution, which is not in palpa- 
ble violation of some express Constitu- 
tional provision, is of as high sanction 
as though it were found in that instru- 
ment, and the further conclusion follows 
that the command of the Constitution, 
which enjoined upon the General As- 



sembly die duty to provide by law for 
the support of the benevolent institu- 
tions, was equivalent to an express grant 
of authority to provide for the selection 
of all such agents or officers as that 
l»dy should deem necessary to accom- 
plish the duty imposed. Having been 
thus authorized, the manner of selecting 
the agencies for the government of 
these institutions, as provided by the 
Legislature, is not now open to question 
by any other department of the Gov- 
ernment :" Hovey v. State, decided by 
the Supreme Court of Indiana, April 
20, 1S89. 

A former case over the appointment 
of trustees for the same place, did not 
involve the Constitutional question pre- 
sented in the latter case : State ex rel. 
Carson v. Harrison (1SS8), 113 Ind. 
434 ; Hovey v. State, S. Ct. Ind., May 
18, 1889. 

At the same time the principal case 
was decided, the Court decided State 
ex rel. Yancey v. Hyde, involving 
the same question presented by the 
principal case. It was decided by a 
divided court, the same judges dissent- 
ing. 

Another case in Indiana is somewhat 
illustrative of the general question, es- 
pecially certain language used by the 
Court. In this case there was no divis- 
ion of opinion. The Legislature in 
1889 created a Supreme Court Com- 
mission, and itself selected the Com- 
missioners. The Supreme Court re- 
fused to acknowledge the validity of 
the Act 

In discussing the case, Elliott, J. 
(who dissented in the principal case), 
said : " Counsel for the defendants 
refer us to the case of Taylor v. 
Com. (1830), 3 J. J. Marsh. (Ky.) 401, 
where it is held that the appointment 
to office is intrinsically an executive 
function. Other courts have asserted a 
like docirine. Thus h was said in Stale 
v. Barbour (1885), 53 Conn. 76, that 
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' appointments to office, by whomsoever 
made, are intrinsically executive acts.' 
But if we were to accept this doctrine 
as correct, and give it full application, 
then it would completely destroy the 
claim of the defendants, for if the right 
to appoint can never be anything else 
than an executive act, the attempt of the 
Legislature to appoint the claimants was 
utterly abortive. But we do not under- 
stand the authorities to assert that the 
selection of officers is always an execu- 
tive act. On the contrary, the authori- 
ties hold that, while the power is 
intrinsically executive, it may be exer- 
cised by a court, or by a legislative 
body, as an incidental power of an in- 
dependent department of the govern- 
ment No one would, we confidently 
assume, be so bold as to assert that the 
Legislature may not appoint officers con- 
nected with its duties and proceedings, 
and there is no more reason for denying 
the power to the courts than there is of 
denying it to the Legislature. The truth 
is that all independent departments have 
some appointing power as an incident 
of the principal power, for without it no 
department can be independent : State 
v. Barbour, supra; Ackley's Case 
(1856), 4 Abb. Pr. (N. Y.) 35. We 
are not here dealing with the general 
power to appoint, but we are dealing 
with a single phase of the general ques- 
tion, and we do no more than affirm 
that each department must have, and 
does have, some appointing power, and 
that where an appointment is essential 
to the proper exercise of a judicial duty, 
the court concerned has authority to 
make the appointment. If this be not 
true, then no court can appoint a guar- 
dian, an administrator, a receiver, a ref- 
eree, an appraiser, or a commissioner. 
It is in truth impossible to conceive of 
the existence of an independent judicial 
department without the power to make 
some appointments. The denial of this 
incidental power is the annihilation of 



judicial independence :" State ex reL 
Hovey v. Noble (1889), 118 Ind. 350. 

The Constitution of Indiana does not 
provide for the election of an Attorney - 
General. The office was created by 
statute in 1855, and the statute creating 
it provided that the Legislature should 
elect an incumbent who should serve 
until the next general election. The 
Legislature had failed to elect, and the 
Governor claimed the right of appoint- 
ment, on the ground that there was a 
vacancy. The Secretary of State refused 
to commission the appointee, and the 
Court denied the Governor's right to 
make the appointment. The validity of 
the statute was not contested ; the ques- 
tion being one of construction. Its 
validity seems to have been conceded : 
Collins v. State (1856), 8 Ind. 344. 

A similar concession seems to have 
been made in the case of a director of 
the State Prison, who was chosen by the 
Legislature: Baker v. Kirk (1870), 33 
Ind. 517. 

In 1868, a retiring board of the army 
reported that a colonel, a breveted 
major-general, ought to be retired ; the 
President retired him, under an Act of 
Congress, with the full rank of major- 
general. Subsequently an Act of Con- 
gress attempted to change his retired 
rank to that of brigadier-general. While 
it was said that appointments to office 
could be made only by the executive 
branch of the Government in the man- 
ner provided by the Constitution, yet 
the later Act of Congress only had the 
effect to change his rank and not to 
change his office: Woodv, U. S. (1879), 
15 Ct. CI. 151. 

A letter of Jefferson to Samuel Kerch- 
ival, dated July 12, 1816, has often been 
cited upon the point under discussion. 
In that letter he said — " Nomination to 
offices is an Executive function. To 
give it to the Legislator, as we do 
[speaking of Virginia], is a violation 
of the principle of the separation of 
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powers. It swerves the members from 

correctness, by tempting to intrigue for 
offices themselves, and to corrupt barter 
of votes ; and destroys responsibility by 
dividing it among the multitudes. liy 
leaving nomination in its proper place, 
among executive functions, the principle 
of the distribution of power is pre- 
served, and the responsibility weighs 
with its heaviest force on a single head." 
This letter, and others of Mr. Jeffer- 
son, have received attention from the 
Supreme Court of California. In that 
State the Constitution provided that 
" The powers of the Government of the 
State of California shall be divided into 
three separate departments — the legis- 
lative, executive, and judicial ; and no 
person charged with the exercise of 
powers properly belonging to one of 
these departments shall exercise any 
functions appertaining to either of the 
others, except as in this Constitution 
expressly directed or permitted." An- 
other clause in the Constitution provided 
that " All officers or commissioners, 
whose election or appointment is not 
provided for by this Constitution, and 
all officers or commissioners whose 
offices or duties may hereafter be created 
by law, shall be elected by the people, 
or appointed, as the Legislature may 
direct." The Legislature passed a law 
providing for a board of trustees to con- 
trol the State Library, and that such 
trustees should be selected by the Leg- 
islature in joint convention assembled. 
This Act was held valid. Commenting 
on Jefferson's letters, the Court said — 
" No doubt these views as to the in- 
trinsic nature of the power of appoint- 
ment or of nomination to office, and of 
the expediency of confining it to the 
executive department of the Govern- 
ment, are entitled to the highest consid- 
eration ; but the question here is not 
what the Constitution ought to be, but 
what it is, or, in other words, what was 
the intention of its framers as to this 



particular matter ? Of course, if there 
had been at the time of its adoption a 
general consensus of opinion in har- 
mony with the views of Mr. Jefferson, 
we should be forced to conclude that its 
framers intended to forbid to the Leg- 
islature the exercise of the power of 
appointment to office, but there was no 
such consensus of opinion. On the 
contrary, it had not only been decided 
in other States of the Union, under Con- 
stitutions containing provisions substan- 
tially equivalent to the sections above 
quoted from our own, that the Legisla- 
ture could fill offices by itself created, 
but our own Supreme Court, construing 
provisions of our old Constitution, had 
come to the same conclusion :" People 
v. Freeman, S. Ct. Cal., Aug. 30, 1889. 

Accordingly it was held that the 
legislature could appoint a physician 
for the State Insane Asylum : People v. 
Langdon (1857), 8 Cal. I. So, People 
v. Fitch (1851I, I Id. 519, an instance 
of appointment by the Legislature of a 
State printer. 

In Maryland, it was held that the 
Legislature could appoint to an office, 
even taking that power from the Gov- 
ernor, when it had created the office, 
and expressly authorized or tacitly al- 
lowed him to fill it by appointment. 
Mason, J., said that Article 2, Sec- 
tion 11, of the Constitution, provides 
" that the Governor shall appoint all 
officers ' whose appointment or elec- 
tion is not otherwise herein provided 
for, unless a different mode of appoint- 
ment be prescribed by the law creat- 
ing the office.' In few words, we 
think this provision means, simply, that 
the Governor shall have the power to 
fill all offices in the State, whether 
created by the Constitution or by Act of 
the Assembly, unless otherwise provided 
by one or the other. * * * * The office 
we are now considering is one of legis- 
lative creation ; and by the Legislature 
it can be modified, controlled, or abol- 
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ished ; and within these general powers 
is embraced the right to change the 
mode of appointment to the office. We 
have only to add that as the Legislature 
has the power to withdraw the authority 
to appoint from the Governor, the mode 
pointed out by the Act of 1854, by which 
the inspectors under that Act were to be 
designated and qualified, was a consti- 
tutional exercise of legislative power, 
and we need not say whether the inspec- 
tors, under the Act of 1 854, are techni- 
cally officers in point of law or not :" 
Davis v. State (1854), 7 Md. 151. 

In Missouri, the appointment by the 
Legislature was upheld, but the statute 
was not questioned. It was a matter 
of construction : State v. Lust (1853), 
18 Mo. 333. 

In Nevada, the Legislature incorpor- 
ated the town of Carson, and appointed 
the Board of Trustees for the first year. 
It was contended that the act of ap- 
pointment was void. A provision almost 
identical with the provision in the In- 
diana Constitution was in the Constitu- 
tion of Nevada; that is, dividing the 
powers of the government into three 
departments, and excluding all persons 
charged with authority under one from 
exercising it under either of the remain- 
ing two. The Governor was authorized 
to fill any office which, from any cause, 
should " become vacant and no mode " 
was " provided by the Constitution and 
laws, for filling such vacancy, * * by 
granting a commission," which expired 
at the next election and qualification of 
the person elected to such office, for the 
provision was that " All officers whose 
election or appointment is not otherwise 
provided for, shall be chosen or ap- 
pointed as may be prescribed by law." 
The constitutional provision referred to 
was held not to apply to the officers 
selected, and that the Legislature had 
full power to make the appointments : 
State v. Xosenstoet (1876), II Nev. 128. 
A like decision was made by the same 



Court, where the Legislature had se- 
lected county officers for a newly created 
county, by a clause inserted in the Act 
creating the county. In such an instance 
it was deemed that there was no vacancy 
for the Governor to fill ; for at the instant 
the office came into existence, it was 
filled, and not vacant : State v. Irwin 
(1869), 5 Nev. in. 

In New York, a statute provided that 
no committee or member of the Com- 
mon Council of a city, should " perform 
any executive business whatever, except 
as is or shall be especially imposed on 
them by the laws of this State, and ex- 
cept that the Board of Aldermen may 
approve or reject the nominations made 
to them as hereinafter provided." A 
subsequent act authorized the Council 
to elect or appoint a Commissioner of 
Deeds for the city, and this act was 
held valid: Aciley's Case (1856), 4 
Abb. Pr. (N. Y.) 35. 

In New York, the Constitution pro- 
vided that all city, town and village 
officers, and all county officers, should 
be elected in a certain way ; and " all 
other officers, whose election or appoint- 
ment is not provided for by this Consti- 
tution, and all officers whose office may 
hereafter be created by law, shall be 
elected by the people, or appointed as 
the Legislature may direct." The Leg- 
islature created a Board of Education 
and selected the trustees for it, and this 
action was held authorized by the Con- 
stitutional provision quoted : People v. 
Bennett (1867), 54 Barb. (N. Y.) 480. 
See People v. Draper (1857), 15 N. Y. 
532; People v. Albertson (1873), 55 
Id. 50. 

In North Carolina, the Constitution 
provided that " The Governor shall 
nominate, and, by and with the advice 
and consent of a majority of the Sena- 
tors elect, appoint all officers whose 
offices are established by this Constitu- 
tion, which shall be created by law, and 
whose appointments are not otherwise 
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provided for, and no such officer shall 
be appointed or elected by the General 
Assembly." It was held that the 
words, "whose appointments are not 
otherwise provided for," meant " pro- 
vided for by the Constitution," and the 
words, "no such officer shall be ap- 
pointed or elected by the General As- 
sembly," were added as an express veto 
upon the power of the General Assembly 
to appoint or to elect an officer, whether 
the office was established by the Con- 
stitution or was created by an act of the 
General Assembly. Therefore, an act 
attempting to vest in the President of 
the Senate and the Speaker of the 
House of Representatives all the power 
vested in tlie Governor to appoint a 
proxy, or proxies, or directors, to repre- 
sent the interest of the State in any cor- 
poration, or company, in which the 
State had an interest, was held void ; 
because it created a new office, took 
from the Governor his constitutional 
right of appointment, and placed the 
appointment in the Legislature; con- 
trary to the express veto of the Consti- 
tution : State ex rel. Clark v. Stanley 
(1872), 66 N. C. 59. 

So, an Act of tiie Legislature, vesting 
in that body the appointment of Trustees 
of the State University, Directors of the 
Penitentiary, of the Lunatic Asylum, 
and of the Institution for the Deaf and 
Dumb and the Blind, was void : People 
ex rel. Wetter v. Bledsoe (1873), 68 N. 
C. 45 7 ; People ex rel. Nichols v. McKee 
(1873), 68 Id. 429; University R. R. 
Co. v. Holden (1869), 63 Id. 410. 

Section 27, Article 2, of the Constitu- 
tion of Ohio, is as follows : " The 
election and appointment of all officers, 
and the filling of all vacancies not other- 
wise provided for by this Constitution, 
or the Constitution of the United States, 
shall be made in such manner as may 
be directed by law ; but no appointing 
power shall be exercised by the General 
Assembly, except as prescribed in this 



Constitution, and in the election of 
United States Senators; and in these 
cases the vote shall be taken viva voce." 
And Section 2 of Article 7 contained 
this clause : " The directors of the peni 
tentiary shall be appointed or elected in 
such manner as the General Assembly 
may direct." 

It will be noticed that the first half of 
the section and the second section 
quoted are similar, in legal effect, to 
Section 1 of Article 15 of the Constitu- 
tion of Indiana. In other words, these 
provisions left it to the General Assem- 
bly to direct the manner of making cer- 
tain appointments. 

After speaking of the claim of the 
Legislature to appoint, Brinkerhoff, 
J., said : " To make good this claim, it 
must be made to appear that the power 
to direct the ' manner] the mode, the 
way in which an act shall be done, and 
the power and authority to do the act 
itself, are one and the same thing. But 
that they are not identical, or equivalent 
to each other, is too clear for argument, 
and almost too clear to admit of an 
illustration. To prescribe the manner 
of election or appointment to an office 
is an ordinary legislative function. To 
make an appointment to office is an 
administrative function. And under a 
constitution in which the philosophical 
theory of a division of the powers of 
government into legislative, executive 
arid judicial should be exactly carried 
out in detail, the power of prescribing 
the manner of making appointments to 
office would fall naturally and properly 
to the legislative department ; while the 
power to make the appointments them- 
selves would fall as naturally and prop- 
erly to the executive department. This 
exact adherence to theory, however, is 
seldom, if ever, found in any frame of 
government, and we refer to the distinc- 
tion simply by way of reply to the 
claim, on behalf of defendants, in argu- 
ment, that the power to prescribe the 
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manner of appointments includes the 
power of appointment itself, and to show 
that they are acts and powers wholly 
different and distinct from each other:" 
State ex rel. v. Kennon (1857), 7 Ohio 
St. 546. 

Swan, J., in the same case (at p. 570) 
used the following language : " Upon 
this question it seems to me only neces- 
sary to refer to the plain words of the 
Constitution. * * * * Now, providing 
by law the manner in which an appoint- 
ment shall be made, and making the 
appointment itself, are two different 
things. The first is pointing out the 
mode in which a thing shall be done, 
and the other is doing the thing itself. 
The one is legislative and directory; 
the other, administrative." 

It was therefore held that the Legis- 
islature had no appointing power, and 
could not select commissioners of the 
State House, who were to complete it ; 
nor directors of the State Prison : State 
ex rel. v. Kennon (1857), J Ohio St. 

The Constitution of Oregon provides 
— " The chief executive power of the 
State shall be vested in a Governor.' ' 
Another provision, dividing the Govern- 
ment into three separate departments, is 
almost identical with the section quoted 
from the California Constitution. An- 
other clause provided — " When, during 
a recess of the Legislative Assembly, a 
vacancy shall happen in any office, the 
appointment of which is vested in the 



Legislative Assembly, or when, at any 
time, a vacancy shall have occurred in 
any other State office, or in the office of 
judge of any court, the Governor shall 
fill such vacancy by appointment, which 
shall expire when a successor shall have 
been elected and qualified." The Leg- 
islature appointed railroad commission- 
ers, and the act authorizing the ap- 
pointment was upheld. The Court 
said — " Now if it could be shown that 
the power to appoint all officers which 
are not made expressly elective by the 
people, is a part of the chief executive 
power of the State, the appellant's con- 
tention would be sustained ; but no au- 
thority whatever has been cited to sus- 
tain this view, nor is it believed any 
exists ; on the contrary, the provisions 
of the fifth article of the Constitution, 
which relates to the executive depart- 
ment, all seem at variance with this 
view. The framers of this instrument 
evidently designed that no prerogative 
power should be left lurking in any of 
its provisions. No doubt they remem- 
bered something of the history of the 
conflicts of the prerogative in that 
country from which we inherited the 
common law:" Briggs v. McBride, 
S. Ct. Or., June 20, 1 889. See a similar 
decision in State v. Lusi (1853), 18 
Mo. 332, where there was a Constitu- 
tional provision like the California pro- 
vision. 

W. W. Thornton. 

Indianapolis, lad. 



